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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

W. A. DREW EDMONDSON, in his
capacity as ATTORNEY GENERAL OF
THE STATE OF OKLAHOMA and
OKLAHOMA SECRETARY OF THE
ENVIRONMENT, C. MILES TOLBERT,
in his capacity as the TRUSTEE FOR
NATURAL RESOURCES FOR THE
STATE OF OKLAHOMA

PLAINTIFF

VS.

)

)

)

)

)

)

)

)

)
)05- CV-0329-TCK-SAJ

)
TYSON FOOD, INC., )
)

DEFENDANTS )

)

TYSON FOODS, INC,, )
)

THIRD PARTY PLAINTIFFS, )

)

VS. )

)

CITY OF TAHLEQUAH, et.al. )
)

Third Party Defendants )

ANSWER TO THIRD PARTY COMPLAINT

COMES NOW, Jo Nan Allen, attorney for Third Party Defendant, John E.
Cotherman and answers the Third Party Complaint as follows:

Regarding, . BACKGROUND, Third Party Defendant, John E. Cotherman
(hereinafter “John E. Cotherman ") is without sufficient knowledge of the background
and the same is denied.

1. John E. Cotherman is without sufficient knowledge of the allegations in the

first sentence of Paragraph 1 and the same is denied. John E. Cotherman admits that
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the State of Oklahoma has filed a complaint alleging the action and damages described
in Sentence 2, 3, 4, 5, and 6.

2. John E. Cotherman is without sufficient knowledge of the allegation in the first
sentence of Paragraph 2, and the same is denied. John E. Cotherman denies the
second sentence, third sentence, and the fourth sentence. John E. Cotherman also
denies the fifth sentence which is the accordingly sentence.

3. John E. Cotherman denies Paragraph 3.

4. John E. Cotherman denies the first sentence of Paragraph 4 applies to John
E. Cotherman and questions the numerous allegations in the rural northeast of
Oklahoma. John E. Cotherman is without sufficient knowledge of the second sentence
of Paragraph 4 and the same is denied. John E. Cotherman admits the third sentence
of Paragraph 4.

5. John E. Cotherman is without sufficient information of paragraph 5 of the
first and second sentence and the same is denied. John E. Cotherman admits the
third sentence of Paragraph 5.

6. John E. Cotherman is without sufficient information of the first sentence,
second sentence and third sentence of paragraph 6 and the same is denied.

7. John E. Cotherman is without sufficient information of the first sentence,
second sentence and third sentence of Paragraph 7 and the same is denied.

8. John E. Cotherman is without sufficient information of the first sentence in
Paragraph 8 and the same is denied. John E. Cotherman admits the second sentence

of Paragraph 8.

Page 2 of 11



Case 4:05-cv-00329-GKF-PJC  Document 423 Filed in USDC ND/OK on 04/25/2006 Page 3 of 11

9. John E. Cotherman is without sufficient information of the first, second, third
or fourth sentences in Paragraph 9 and the same is denied.

Il. Parties

10. John E. Cotherman is without sufficient information of Paragraph 10 and
neither admits or denies Paragraph 10.

11. John E. Cotherman is without sufficient information of Paragraph 11 and
neither admits or denies Paragraph 11.

12. John E. Cotherman is without sufficient information of Paragraph 12 and
neither admits or denies Paragraph 12.

13. John E. Cotherman is without sufficient information of Paragraph 13 and
neither admits or denies Paragraph 13.

14. John E. Cotherman is without sufficient information of Paragraph 14 and
neither admits or denies Paragraph 14.

15. John E. Cotherman is without sufficient information of Paragraph 15 and
neither admits or denies Paragraph 15.

16. John E. Cotherman is without sufficient information of Paragraph 12 and
neither admits or denies Paragraph 16.

17. John E. Cotherman is without sufficient information of Paragraph 13 and
neither admits or denies Paragraph 17.

18. John E. Cotherman is without sufficient information of Paragraph 14 and
neither admits or denies Paragraph 18.

lll. Third Party Defendants
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19. John E. Cotherman is without sufficient information of Paragraph 19 and
neither admits or denies Paragraph 19.

20. John E. Cotherman is without sufficient information of Paragraph 20
through Paragraph 37 and neither admits or denies Paragraph 20 through Paragraph
37.

21. John E. Cotherman admits the first sentence in Paragraph 38, admits the
second sentence in Paragraph 38. John E. Cotherman is without sufficient information
of the third sentence of Paragraph 38 and neither admits or denies the third sentence.
John E. Cotherman denies the fourth sentence of Paragraph 38 as only sand and
gravel are removed; there is no release of chemicals such as phosphorus and other
constituents into the IRW. John E. Cotherman denies the fifth sentence which is the
accordingly sentence of Paragraph 38 and denies liability to the Third Party Plaintiffs
as contribution claims can not be brought because of the Third Party Plaintiff's
intentional conduct, that John E. Cotherman denies any legal or contract relationship
with the Third Party Plaintiffs and denies indemity liability under the federal common
law of nuisance.

22. John E. Cotherman is without sufficient information of Paragraphs 39
through 169 and neither admits or denies Paragraphs 39 through 169.

23. John E. Cotherman specifically denies Paragraph 170.

IV. Jurisdiction and Venue

24. John E. Cotherman admits the first sentence of Paragraph 171. John E.

Cotherman denies the second sentence. John E. Cotherman denies the third

sentence as he has no acts or omissions that would require a law suit to be brought
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against John E. Cotherman . John E. Cotherman denies the fourth sentence ashe has
not contributed to the lllinois River problems and is not a responsible party. John E.
Cotherman admits that the Court has jurisdictional over the issues of this case, but
denies any liability as a defendant.

25. John E. Cotherman admits jurisdiction in Paragraph 172, but denies any
activity on property in Oklahoma that would cause any liability.

26. John E. Cotherman admits that the Illinois River Watershed is situated in
the Northern District, but denies the third party claims alleged in paragraph 173.

27. John E. Cotherman is without sufficient information of paragraphs 174
through 195 so neither admits or denies Paragraphs 174 through 195.

28. John E. Cotherman denies Paragraph 196.

29. John E. Cotherman admits Paragraph 197 and asserts that John E.
Cotherman is not responsible for or contributed to any pollution in the Illinois River.

30. John E. Cotherman is without sufficient information in paragraph 198 and
199 to admits or denies notice against those cities, so denies Paragraph 198 and 199.

31. John E. Cotherman denies Paragraph 200 as it applies to John E.
Cotherman .

32. John E. Cotherman denies Paragraph 201 as it applies to John E.
Cotherman .

33. John E. Cotherman is without sufficient information of Paragraph 202 and
neither admits or denies the Paragraph.

34. John E. Cotherman denies Paragraph 203.
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35. John E. Cotherman is without sufficient information of Paragraph 204 and
neither admits or denies the Paragraph.

36. John E. Cotherman denies Paragraph 205.

37. John E. Cotherman denies Paragraph 206.

38. John E. Cotherman denies Paragraph 207 as it applies to John E.
Cotherman as a Third Party Defendants.

39. John E. Cotherman denies Paragraph 208 as it applies to John E.
Cotherman as a Third Party Defendants.

40. John E. Cotherman denies Paragraph 209 and further alleges thathe has
not released any hazardous substances.

41. John E. Cotherman denies Paragraph 210, denies any releases, any tests
or other activities he would be responsible for and denies any responsibility for any
damages to the Defendant.

42. John E. Cotherman denies Paragraph 211, denies any responsibility for
paying for future response costs of Third Party Plaintiffs.

43. John E. Cotherman is without sufficient information of Paragraph 212 and
neither admits or denies the Paragraph.

44. John E. Cotherman is without sufficient information of Paragraph 213 and
neither admits or denies the Paragraph.

45. John E. Cotherman is without sufficient information of Paragraph 214 and
neither admits or denies the Paragraph.

46. John E. Cotherman denies Paragraph 215.
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47. John E. Cotherman denies Paragraph 216 and any liability for respective
share of damages.

48. John E. Cotherman is without sufficient information of Paragraph 217 and
neither admits or denies the Paragraph.

49. John E. Cotherman is without sufficient information of Paragraph 218 and
neither admits or denies the Paragraph.

50. John E. Cotherman denies Paragraph 219 and any responsibility for
release of some of the same constituents of poultry liter.

51. John E. Cotherman denies Paragraph 220.

52. John E. Cotherman denies Paragraph 221 as it applies to the John E.
Cotherman . He denies that John E. Cotherman should be responsible for any
injunctive relief, clean-up, assessment or remediation efforts.

53. John E. Cotherman denies the Prayer for Relief and asks that the Court
award attorney fees and costs for having to defend this lawsuit.

AFFIRMATIVE DEFENSES

54. John E. Cotherman , Third Party Defendant, further asserts that John E.
Cotherman is entitled to the defenses of estoppel, laches, failure to timely file,
contributory negligence, assumption of risk, that Third Party Plaintiffs Cerla claim is
barred because of Third Party Plaintiff's intentional conduct, that John E. Cotherman
denies any legal or contractual relationship with the Third Party Plaintiffs, that John E.
Cotherman denies any liability under the federal common law of nuisance and under
the Restatement of Torts 8886A (3) which does not allow a right of contribution if the

Third party Plaintiffs intentionally caused the harm, and that Third Party Plaintiffs has
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failed to state a claim upon which relief can be granted and further asserts any other
affirmative defenses available from facts developed during discovery.

55. Wherefore, Third Party Defendant, John E. Cotherman , prays that Third
Party Plaintiffs take nothing on their Petition and that the Third Party Defendants, John
E. Cotherman be awarded reasonable attorney fees and costs.

Therefore John E. Cotherman request damages for the Third Party Plaintiff's
filing a frivolous lawsuit and all attorney fees and costs of defending this lawsuit and all

other and further relief as it is just and appropriate.

John E. Cotherman , Third Party Defendant

/s/ Jo Nan Allen

Jo Nan Allen OBA#17563

219 W. Keetoowah

Tahlequah, OK 74464

Phone: (918) 456-8603

Fax: (918) 456-1407

E-Mail: jonanallen@yahoo.com

CERTIFICATE OF SERVICE

| certify that on the 25th day of April, 2006, | electronically transmitted the
attached document to the Clerk of the Court using the ECF System for filing and
transmittal of a Notice of Electronic Filing to the following ECF registrants.

Frederick C. Baker John R. Elrod Robert Park Medearis,
Tim K. Baker Bruce Wayne Freeman Jr.

Douglas L. Boyd R. Jack Freeman James Randall Miller
Vicki Bronson Richard T. Garren Robert Allen Nance
Paula M. Buchwald Dorothy Sharon Gentry J. Stephen Neas

Louis Werner Bullock Robert W. George George W. Owens
Angela Cotner Tony Michael Graham David Phillip Page
Lloyd E. Cole, Jr. James Martin Graves Marcus N. Ratcliff

W. A. Drew Edmondson Ryan P. Langston Robert Paul Redemann

Delmar R. Ehrich Thomas J. McGready Melvin David Riggs
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Adam Scott Weintraub
Terry Wayen West
Edwin Stephen Williams
Douglas Allen Wilson
Adam Scott Weintraub
Lawrence W. Zeringue
Lindan Martin

Chris A. Paul

J. Ron Wright

Randall Eugene Rose
Patrick Michael Ryan
Robert E. Sanders
David Charles Senger
Colin Hampton Tucker
John H. Tucker
Thomas James Grever
Jennifer Stockton Griffin
John Trevor Hammons
Michael Todd Hembree
Theresa Noble Hill
Philip D. Hixon

Mark D. Hopson

Kelly S. Hunter Burch

Stephen L. Jantzen
Bruce Jones

Jay Thomas Jorgenson
Raymond Thomas Lay
Nicole Marie Longwell
Linda C. Matrtin
Archer Scott McDaniel
R. Pope Van Cleef, Jr.
Kenneth Edward
Wagner

Elizabeth C. Ward
Sharon K. Weaver
Timothy K. Webster
Gary V. Weeks

| hereby further certify that on this 25th day of April, 2006, | mailed a true
and correct copy of the above document to the following who are not registered with the
ECF System by depositing the same into the United States Mail with proper Postage

prepared thereon:

Jim Bagby
RR2, Box 1711
Westville, OK 74965

Thomas C. Green

Sidley Austin Brown and Wood LLP
1501 K. Street NW

Washington, DC 2005

John E. And Virginia W. Adair Family
Trust

Rt. 2, Box 1160

Stilwell, OK 74960

William H. Narwold
Motley Rice LLC

20 Church St., 17" Floor
Hartford, Ct 06103

C. Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 North Classen
Oklahoma City, OK 73118

Kenneth D. Spencer
Jane T. Spencer
James C. Geiger
Rt. 2, Box 222
Kansas, OK 74347

Sidney Austin Brown &Wood LLP
1501 K St. NW
Washington, D. C. 2005

Eugene Dill

32054 S. Highway 82
P. O. Box 46
Cookson, OK 74424



Case 4:05-cv-00329-GKF-PJC  Document 423 Filed in USDC ND/OK on 04/25/2006 Page 10 of 11

James C. Geiger

Rt. 1, Box 22 James D. Morrison
Kansas, OK 74347 address unknown
James R. Lamb

D. Jean Lamb Donna S. Parker
Strayhorn Landing Richard E. Parker
Rt. 1, Box 253 34996 S. 502 Road
Gore, OK 74435 Park Hill, OK 74451
Krisann Kleibacker Lee

Faegre and Benson Robin Wofford

90 S. 7" Street, STE 2200 Rt. 2, Box 370
Minneapolis, MN 55402-3901 Watts, OK 74964

G. Craig Heffinton
20144 W. Sixshooter Road
Cookson, OK 74427

Doris Mares, dba Cookson Country Burnt Cabin Marina & Resort, LLC
Store and Cabins Richard and Donna Parker

32054 S. Hwy 82 34996 S. 502 Road

P. O. Box 46 Park Hill, OK 74451

Cookson, OK 74424
Monte W. Strout

209 West Keetoowah
Tahlequah, OK 74464

Marjorie A. Garman

5116 HWY 10
Tahlequah, OK 74464

/s/ Jo Nan Allen

Jo Nan Allen OBA#17563
219 W. Keetoowah
Tahlequah, OK 74464

Phone: (918) 456-8603
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Fax: (918) 456-1407

E-Mail: jonanallen@yahoo.com
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